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3¢ / ORDER

PER S.S. VISWANETHRA RAVI, JM :

Both these appeals by the assessee against the separate order dated
24-02-2017 and 16-03-2017 passed by the Commissioner of Income Tax
(Appeals)-4, Pune [‘CIT(A)’] for assessment years 2011-12 and 2012-13,

respectively.
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2. First, we shall take up the appeal in ITA No. 1803/PUN/2017 for

AY. 2011-12.

3. Shri Krishna Gujrathi, the 1d. AR submits that the assessee is not
interested to prosecute ground No. 2 and prayed to dismiss the same as
not pressed. Accordingly, the ground No. 2 raised by the assessee is

dismissed as not pressed.

4. Ground No. 1 is relating to the confirmation of disallowance made
u/s. 35(2AB) of the Act to an extent of Rs.64,13,618/- @ 100% in the facts

and circumstances of the case.

S. Heard both parties and perused the material available on record.
During the course of assessment proceedings, the Assessing Officer
requested the assessee to give details regarding the deduction claimed u/s.
35(2AB) of the Act. The assessee vide reply dated 11-03-2014 furnished
the details and copy of approval granted by the Department of Science and
Industrial Research (DSIR). We find that the assessee incurred capital
expenditure at Rs.1,90,62,094/- and revenue expenditure at
Rs.4,97,26,668/- totalling to Rs.6,87,88,762/-. According to Assessing
Officer, the DSIR has given approval up to an extent of Rs.2,79,81,000/-
and assessee is entitled for deduction at the rate of 200% to an extent of
Rs.5,59,62,000/- and on remaining amount Rs.1,28,26,762/-
(Rs.6,87,88,762/- - Rs.5,59,62,000/-) disallowed @ 100% to an extent of
Rs.64,13,344/-. The CIT(A) confirmed the same. The contention of 1d. AR
is that the Rule 6(7A)(b) came into effect from 01-07-2016 wherein under
sub-rule (ii) of (b) of (7A) requires the assessee to quantify the expenditure

incurred on in-house research and development facility. He submits that
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since the assessment year under consideration is 2011-12 the (ii) of (b)(7A)
of Rule 6 is not applicable. He brought to our notice on similar identical
facts, this Tribunal allowed the claim in assessee’s own case for A.Y. 2010-
11 wherein on perusal of the same we note that this Tribunal held that it is
not the requirement of law to get any certification/approval of expenditure
from the DSIR in for No. 3CL and directed the Assessing Officer to allow
the weighted deduction expenditure incurred in the hands of assessee u/s.
35(2AB) of the Act. For ready reference the para No. 18 is reproduced
here-in-below :

“18. Applying the aforesaid ratio to the present set of facts, where it is not
the requirement of law to get any certification / approval of expenditure from
the DSIR in form No.3CL, there is no merit in the orders of authorities below
in denying weighted deduction under section 35(2AB) of the Act. It may
further be pointed out that the assessee on a later date had received the said
form No.3CL from the DSIR on 08.04.2013. Accordingly, we direct the
Assessing Officer to allow weighted deduction at 150% of expenditure
incurred in the hands of assessee under section 35(2AB) of the Act. Hence,
revised ground of appeal No. 1 raised by assessee is allowed.”

6. Shri S.P. Walimbe, the Id. DR did not dispute the observation made
by the Tribunal in assessee’s own case for A.Y. 2010-11. Therefore, in view
of the above, we hold that the assessee is entitled to claim deduction @
200% and therefore, we direct the AO to allow remaining @ 100%. Thus,
the addition made to an extent of Rs.64,13,618/- is deleted. Thus, ground

No. 1 raised by the assessee is allowed.

7. Ground No. 3 is general in nature, hence, requires no adjudication.

8. In the result, the appeal of assessee in ITA No. 1803/PUN/2017 is

partly allowed.
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ITA No. 1804/PUN/2017, A.Y. 2012-13

0. The 1d. AR submits that the assessee is not interested to prosecute
ground No. 3 and prayed to dismiss the same as not pressed. Accordingly,

the ground No. 3 raised by the assessee is dismissed as not pressed.

10. Ground No. 1 is relating to disallowance made u/s. 35(2AB) of the

Act @ 100% in the facts and circumstances of the case.

11. Heard both parties and perused the material available on record. We
note that the assessee claimed weighted deduction @ 200% on
Rs.2,69,98,000/- and @ 100% of Rs.2,27,45,463/- u/s. 35(1)(iv) of the Act.
The Assessing Officer restricted the deduction u/s. 35(2AB) of the Act @
200% of the amount quantified by the DSIR to an extent of
Rs.4,97,43,463/- and balance amount @ 100% u/s. 35(1)(iv) of the Act to
an extent of Rs.2,27,45,463/-. Regarding the disallowance made by the
Assessing Officer in terms of quantification made by the DSIR is not valid
in view of our decision in the above paragraphs in ITA No.
1803/PUN/2017. Therefore, we hold that the assessee is entitled to claim
weighted deduction of Rs.5,39,96,128/- u/s. 35(2AB) of the Act.

Accordingly, the Assessing Officer is directed to give effect thereto.

12. Regarding the disallowance made by the Assessing Officer u/s.
35(1)(iv) of the Act, the contention of 1d. AR is that the assessee is entitled
to claim deduction @ 200% but however, a mistake crept in claiming the
said deduction @ 100%. In our opinion, the view taken by us in the above
paragraphs in ITA No. 1803/PUN/2017 is applicable in this appeal also

wherein we hold that the assessee is entitled to claim deduction @ 200%
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u/s. 35(1)(iv) of the Act. Accordingly, the Assessing Officer is directed to

give effect thereto. Thus, ground No. 1 raised by the assessee is allowed.

13. Ground No. 2 is relating to challenging the action of CIT(A) in
confirming the addition made by the Assessing Officer u/s. 14A of the Act

in the facts and circumstances of the case.

14. We note that the assessee made disallowance of Rs.44,997 /- under
Rule 8D (2)(iii) of Rules on its own. According to Assessing Officer in the
revised return of income, the assessee increased said disallowance its
shown to an extent of Rs.1,46,262/- and he accepted the same. The CIT(A)
confirmed the order of Assessing Officer. Before us, the contention of 1d.
AR is that the assessee need not disallow any expenditure in earning
exempt income under law. By inadvertent mistake the assessee made
wrong disallowance in the original return of income as well as revised
return of income and prayed to remand the matter to the file of Assessing
Officer for its fresh consideration. The ld. DR reported no objection for its
fresh verification. We find force in the submissions of 1d. AR that the issue
raised regarding disallowance of expenditure u/s. 14A is requires fresh
verification. = Taking into consideration the facts of the case and
submissions of 1d. AR and ld. DR, we remand the matter to the file of
Assessing Officer for fresh verification. The assessee is liberty to file
evidences, if any in support of its claim. Thus, ground No. 2 raised by the

assessee is allowed for statistical purpose.

15. Ground No. 4 is general in nature, hence, requires no adjudication.
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16. In the result, the appeal of assessee in ITA No. 1804/PUN/2017 is

partly allowed for statistical purpose.
17. To sum up, the appeal of assessee in ITA No. 1803/PUN/2017 is
partly allowed and appeal of assessee in ITA No. 1804/PUN/2017 is partly

allowed for statistical purpose.

Order pronounced in the open court on 18th August, 2020.

Sd/- Sd/-
(R.S. Syal) (S.S. Viswanethra Ravi)
VICE PRESIDENT JUDICIAL MEMBER
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